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Geoffrey Parker, Chair -

Zoning Board of Appeals
C/0 William Najpauer, Town Planner

Town of Rockport
101 Main Street
Rockport, ME 04856

RE: Appeal of Planning Board Approval of 20 Central Street, LL.C Site

Plan

Dear Chairman Parker and Zoning Board of Appeals Members:

Please accept this letter as a written reply from 20 Central Street, LLC (hereinafter,
“Applicant™) to the appeal, dated May 18, 2020, of the Rockport Planning Board’s Site
Plan approval of the Applicant’s Site Plan for development of a hotel in downtown
Rockport. In an effort to make this document more user friendly, the order of the issues
discussed will be presented in approximately the same order as in the appeal letter from
Kristin M. Collins, Esq., filed by the Appellants and dated May 18, 2020.

Additionally, attached to this letter, as Exhibit A, is an outline of specific time
stamps of video from Planning Board meeting that are referred to in this letter or in
Attorney Collins’s letter to Leah Rachin, Esq. dated October 9, 2020. The Applicant has
added summaries and quotes to these entries but encourages the ZBA to view the videos
themselves for a better understanding of the context in which these statements were made.

Camden Law LLP is a merger of the firms McKittrick & Warren, P.A. and Elliott, MacLean, Gilbert & Coursey, LLP
The Law Office of Lee Woodward, Jr. is a satellite office of Camden Law LLP



Standing

The Appellants all claim to be residents and taxpayers of Rockport. The Appellants
main claim to having the standing necessary to make this appeal is not that their property
will be directly affected by this project, but rather that there is the potential that they will
be bothered personally when they visit downtown by increased traffic, less parking, and
impaired scenic views. They offer no evidence to prove this assertion. If this were the
standard for standing, virtually anyone from anywhere could appeal a Planning Board
decision, just based on the fact that they occasionally visit the area near an approved project
and feel somehow put upon by this change.

This is not the standard in Maine. Maine does not have “drive-by” standing.!
Simply put, the Appellants must show that the approved project will have a negative impact
on the property that they own. It appears that only one Appellant, Barry, owns property
that can be constructed to abut the proposed hotel site, and it is across Central Street
consisting of a steeply sloped lot with the residence located above on Church Street.? I is
not enough to make generalized claims and certainly not enough to claim that one will be
vexed by the perception of more traffic or difficulty parking when away from one’s

property. | | (

The ZBA should dismiss this appeal for the lack of standing of the Appellants and
take no further action in this Appeal.

Record

‘The attorneys for the Appellant, Applicant, Planning Board, and ZBA have met and
agreed as to what evidence is part of the record in this appeal. These documents include,
minutes of Planning Board meetings, videos of said meetings, submissions by the
Applicant, and submissions by members of the public. Items on this record will be referred
to in this letter and the Applicant reserves the right to expound upon other items in the
record during the hearing. -

! “Today's opinion denies the plaintiffs " drive by standing" as persons aggrieved. It holds, in essence, that one’s status as a user

of a public facility, even a frequent user, does not create a status sufficiently distinct from any member of the public to become
a “person aggrieved” with standing to challenge in court an action that, allegedly, may affect one’s use and enjoyment of the
public facility.” Nergoard v. Town of Westport island, 2009, 2009, ME 56 para 31, Justice Alexander, concurring, guotations in the,
ariginal.

 See Planning Board minutes from October 24, 2019 page 3.
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Basis for Appeal

As a preliminary matter, the Appellants, throughout their submission apply the
incorrect Standard of Review that this ZBA must use in reviewing the Planning Board’s
approval of the Site Plan,®> The correct standard is not whether the Planning Board made
“errors of law, abused its discretion and made findings not supported by substantial
evidence in the record.” This is the standard under Section 705.1 of the Land Use
Ordinance; however, Section 705.1 refers Site Plan Review appeals to Section 1307.* The
Standard of Review in Section 1307 and applicable in this appeal is “whether the Planning
Board’s decision was within the scope of its authority and supported by substantial
evidence in the record.”® This the standard which the ZBA must apply to this appeal.

Simply stated, this means that the ZBA must determine whether the issues being
brought forth in this appeal are those with which the Planning Board is charged to
determine under the Land Use Ordinance. The answer to this question is yes. The issues
raised by the Appellant: parking, traffic circulation, nuisances and architecture are all
within the scope of the Planning Board’s authority in the Land Use Ordinance.

As will be outlined below, there is also substantial evidence in the record supporting
each decision made by the Planning Board. In this matter, it is not the ZBA’s role to
“rehear” the evidence. The Planning Board conducted four substantive hearings regarding
the Applicants site plan and the ZBA conducted its own hearing where the valet parking
and many other issues were heard. "The ZBA’s role here is appellate. As such, it is not
necessary for the ZBA to agree with the Planning Board’s decision but only to determine
whether the Planning Board had the authority to make the decision it did and whether there
is enough evidence in the record to support that decision. Even if the ZBA disagrees with
the outcome, it must vote to deny this appeal if the said requests have been satisfied.

3 See letter of Kristin Collins dated May 18, 2020 page 2.

*The full text of Section 705.1 reads as follows:
705.1 In all cases, a persen aggrieved by a decision of the Code Enforcement Officer or the Planning Board, except for a
Planning Board decision pertaining to subdivisions, shall commence his or her appeal to the Board of Appeals within 30
days after the decision of the Code Enforcement Officer or the Planning Board. In appeals to the Board of Appeals from
Planning Board decisions, the Board of Appeals shall review the record of the Planning Board decision to determine
whether the Planning Board has made an error of law, abused its discretion or made findings not supported by
substantial evidence in the record. {See Section 1307 for Site Plan Review appeals).

5 The full text of Section 1307 reads as follows:
1307. Appeals An appeal of the Planning Board's final decisicn may be filed by any person aggrieved by that decision.
An appeal from a final decision of the Planning Board shall be by appellate review to the Zoning Board of Appeals based
on the Planning Board record to determine whether the Planning Board's decision was within the scope of its authority
and supported by substantial evidence in the record.



Further, even if the ZBA were to apply the Standard of Review in Section 705.1 of
the Land Use Ordinance as used by theé Appellants, when it comes to the Planning Board’s
discretion regarding site plan applications, Section 1306 of the Land Use Ordinance
provided in relevant part that, “The Planning Board may modify or waive any of the above
application requirements or performance standards when the Planning Board determines
that because of the special circumstances of the site...such application requirements or
standard would...be an unnecessary burden upon the applicant and not adversely affect the
abuiting landowners and the general health, safety and welfare of the town.” As a result,
the Appellants’ frequent claims that the Planning Board made errors of law are not well
founded since these were matters within the Planning Board’s authority and discretion to
modify or waive under Section 1306.

Bias of Chair and Vice Chair

It is the understanding of the Applicant that the counsel for the Planning Board and
the Planning Board Chair and Vice Chair will address this issue at the hearing. While the
Applicant has no doubt that the Chair and Vice Chair can ably defend themselves, the
Applicant feels it is important to note the following:

First, the statements that the Appellant allege show bias were taken out of context
during discussion where the Chair and Vice Chair asked a total of at least 29 questions.®

Second, there is no evidence offered that indicates the action of the Planning Board
or its Chair or Vice Chair showed any favoritism or bias towards the Applicant. To the
contrary, the record shows that the Applicant was questioned thoroughly on all relevant
matters and required provide all necessary documents. '

And third, based on the Standard of Review in Section 1307 of the Land Use
Ordinance, as stated above, the issue of any alleged bias of the Chair or Vice Chair is not

matter for review by the ZBA in this matter.

Parking Requirements

The Appellant takes issue with decisions the Planning Board made regarding the
parking in the Applicant’s plan. The decisions made by the Planning Board were all with
the scope of its authority and the record is replete with discussions regarding parking.’

® See reference to this discussion on the attached Exhibit A, page A-1
7 See reference to discussions regarding parking on pages A-6, A-7, A-9, A-10, A-11, A-13, A-14, A-15, A-16, A-17 and A-19.
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The Board Chair brought to the attention of the members of the Planning Board a
parking study that was conducted by the town and in possession of the town. The study’s
possible deficiencies due to its age were acknowledged and discussed. The study illustrated
the number of public parking spaces within walking distance of the downtown. The change
in use of certain buildings makes no difference.

The Planning Board was within the scope of its authority and there is substantial
evidence in the record to support the Planning Board’s finding that there are enough
parking spaces provided. The record is filled with extensive discussion regarding parking
and the number of parking spaces. The record indicates that the Planning Board found that
the project required a total of 56 parking spaces and that this requirement was met by the
21 parking spaces on site behind the building and the 35 spaces served by valet parkmg as
approved by the ZBA on January 22, 2020.%

There is ample evidence in the record that the Applicant’s members are also the
member(owner) of the Sandy’s Way lot. In the October 24, 2019 Planning Board meeting,
the Applicant stated that they were working out how many spaces to lease from Shepherd’s
block.? Applicant and Planning Board also discussed the public’s use of the Sandy Way -
lot, that the Applicant was willing to continue the public use, and that this public use is
different than a shared parking lot for multiple busineses.®

The issue of whether or not the 310 Commercial Street parking and the Applicant’s
valet plan was acceptable was an issue handled by this ZBA in an extensive hearing on
January 22, 2020. Contrary to the Appellant’s letter, a plan for the parking lot was
submitted. The ZBA determined that the valet parking plan and location met the standards
of the Land Use Ordinance. The ZBA also determined that the Lease offered by the
Applicant for 310 Commercial Street parking met the standards of the Land Use Ordinance.
The Planning Board was within the scope of its authority to rely upon the ZBA’s waiver
for the off-site parking spaces in its decision, and further, the ZBA is not in a position to
hear an appeal of its own decision.

Architectural Review Standards

As the Appellant states, Architectural Review standards “are by their very nature
subjective and sometimes vague.” Other than exterior lighting provision's of Section §01.7
of the Land Use Ordinance, Section 1305 does not require a detailed review of Section
1003; nevertheless, the Applicant and the Planning Board had lengthy discussions
regarding elements of the design and the Applicant made substantial changes in response

® planning Board minutes February 27, 2020, page 11.
% see reference to discussion of the shared use of the parking Iot on pages A-6, A-9, A-10, A-11, A-15, A-16, A-17, A-19
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to input from the Planning Board and the public.'® While the Appellant has listed many ("
perceived differences between the proposed structure and adjacent buildings, there is

substantial evidence that the Planning Board thoroughly reviewed the standards under

Section 1003!! and it was within the scope of its authority to find those standards had been

met.

The “scenic view” described by the Appellant has been of a changing character
throughout Rockport’s existence. As was mentioned in the Planning Board hearings, the
space between the Shepherd Block and the now demolished building was a narrow wedge
approximately 10 feet wide on the water side 12that has been at times occupied by oil trucks
and gas pumps.’> The Planning Board was within its scope of authority and had ample
evidence to find that the “scenic view” cited by the Appellant was not of the type that needs
to be retained under Section 1003.

Nuisances

The Planning Board heard substantial evidence and thoroughly considered the
impact of potential noise and light on nearby residents.'* The Planning Board also heard
about the rooftop bar being partially enclosed, the uses of acoustic music only, and the
limited hours of operation per the zoning ordinance.'® It was noted that the property
opposité the building location is a steep undeveloped slope and that the neighboring {
properties on the same side of the street are commercial properties. It was within the scope
of their authority to determine that the proposed hotel would not cause nuisance conditions.

Traffic Circulation

As with the other issues raised by the Appellant, the issue of traffic circulation is
within the scope of the Planning Board’s authority under the Land Use Ordinance. The
Planning Board heard from the Applicant and the public’s concerns regarding the possible
increase in traffic caused by the hotel and found that if there were traffic enforcement issues
that would be within the purview of the police department.'®

10 500 references to discussions regarding changes made by the Applicant to site plan on pages A-5, A-12, A-13, A-14, A-17, A-

19

i gaa references to discussions regarding the architecture of the building on pages A-3, A-4, A-5, A-7, A-8, A-12, A-13, A-14, A-

17

12 5aa reference to discussion of the space between the buildings on pages A-3, A-4, A-18

2 For example, see photos of the front of the Central Street buildings attached as Exhibit B to Attorney Collins’s letter of May

18, 2020,

14 5ep reference to discussion regarding potential noise and light issues on pages ** also see November 21, 2019 Planning

Board meeting minutes pages 4, 5, and 9

3% Planning Board minutes November 21, 2019, page 5 k Y
' Planning Board minutes February 27, 2020, page 10 -



The Planning Board listened to requests from members of the public to require a
traffic study. The Planning Board determined that they would not require such a study,
which was within their authority under the Land Use Ordinance.'’

For the reasons outlined above, the Applicant respectfully requests that ZBA deny
this appeal. Thank you for your time and consideration in this matter. :

Sincerely,

(f éé/

Midrk A. Course
ttorney for 20 Centr al Street, LLC

Enc

ee; Philip R. Saucier, Esq.
Kristin M. Collins, Esq.
Leah B. Rachin, Esq.

17 5ee reference to discussion of a traffic study at pages A-7 and A-16. See also the minutes of the November 21, 2019 Planning
Board page 10.



Exhibit A
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