








































































































































































































9/5/2017 Five Towns School Districts Mail - real estate question

1. Retain control of the building indefinitely. 20-A MRSA §4103(1). | believe the word “control” is used, rather than
“ownership,” because the statute includes municipal school units where ownership is by the municipality (such as
“the Inhabitants of the Town of ___ ") and control is by the school committee, rather than the council. In other
waords, | believe “control,” as used here, includes but is not limited to, “ownership.”

2. Lease the building for a term of up to 4 years, “if there is a reasonable likelihood that the building will be needed
again for educational purposes,”. 20-A MRSA §4103(2).

3. Transfer to the municipality in which the building is located. 20-A MRSA §4103(3).
4. Sale on the open market, but only if first offered to the town under option 3 above. 20-A MRSA §4103(4).

5. Demolish the building and retain the site if the board determines it has no future use for the structure and the
property could be better used for other educationally related purposes without the structure, provided that the
voters must authorize the demolition (note: alternatively, if condemned for health and safety reasons, the building
may be demolished without voter approval and the board may retain or sell the site). | would note here that in
connection with the MET project, the referendum question included the building demolition so as to leave no doubt
that the voter approval requirement for demolition under this option 5 had been met.

Issues with Leasing.

Under the leasing option, item 2 above, the statute provides for the exercise of the lease option “if there is a
reasonable likelihood that the building will be needed again for educational purposes.” A phrase beginning with
“if” may indicate that the Legislature intends to impose a legally required condition. We note, however, that even
read as such a condition, this is likely a judgment call for the board, and we believe a court would be reluctant to
second guess the board’s determination of this. The fact of the lease itself might suggest that the condition — if
indeed this is a condition — is satisfied. In other words, | doubt a formal board finding is required that it is
reasonably likely that the building will be needed again. If such a finding is required, it is probably a very low bar
for the board to be able to make such a finding, since there is no limit to the point in the future that might be
considered for purposes of satisfying the condition. It may be unlikely that the building will be needed in the next
ten years, yet reasonably likely it may be needed in the next 50 or 100 years or more.

Furthermore, a phrase beginning with the word “if” may not in fact be a mandatory condition at all, but might
simply be an attempt by the Legislature to describe the circumstance in which a lease is foreseen. Notably, no
similar language qualifies the board’s right to retain control of the building under option 1 above. If the building
may be retained indefinitely, whether or not there is a likelihood of it being used again for educational purposes,
it is difficult to why the phrase, as it appears in option 2, should be read narrowly as a mandatory condition of the
exercise the right to lease rather than as merely a description of the circumstance under which the Legislature
contemplated a lease might be used.

A second question about the lease option is whether a long term lease is possible. This comes up frequently if the
lessee wants to construct improvements, so the tenant (and/or the tenant’s bank) is unhappy with merely a 4
year lease. In our experience, this has been a limiting factor in the use of such leases. That being said, we have
worked on a number of leases that included options to renew, exercisable by the tenant unless the lease has been
terminated by the school owner. In some cases, we have drafted “evergreen” clauses so that the lease renews for
year 5 after year 1, and so on (until terminated by the school owner). In this manner, the tenant is always given at
least 3 years “notice” of the school owner’s nonrenewal. The key is that the tenant cannot perpetually renew
without the school owner having the periodic right to revisit the lease.
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