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establish the parties rights and duties with respect to shared areas, including maintenance, repair, and
improvement/replacement. In fact, it looks like the building itself would have two owner/occupants unless the site plan
was substantially re-envisioned and drawn (as currently conceived, the new building is located partially on the footprint of
the old building). If there is a single building with two “wings,” there might also be shared building systems and shared
structural elements.

In any case, given this close proximity and likelihood of shared outdoor areas, the school also would want/need to place
use restrictions on the old building and on outside areas (parking, drives, ancillary). These might include smoking
restrictions, cannabis restrictions, possibly alcohol restrictions, weapon restrictions, noise restrictions, restrictions on
certain commercial “adult” uses of the building (these might be restricted by local ordinance to some extent), hazardous
uses (likewise, these might be restricted by ordinance). Keep in mind that the school's control needs/issues result in
limitations on the other owner's use/control. This would affect the potential pool of developers with an interest in the site
So, for example, let's say a residential use for the current building was proposed. Would a developer be interested in a
project where residents could not smoke outside in the parking lot?

Security is another big concern with another owner in such close proximity.

Such an agreement requires consideration of the new owner's tenants and secured lenders, who would be directly
affected by the agreement. For example, in the event of foreclosure of the new owner by its secured lender, the district
would need the agreement to be binding upon the secured lender. The new owner will need to see that the proposed
agreement is acceptable by its secured lender.

The parties would also need to consider how to unwind the relationship if one party or the other did not wish to continue it
There might be first refusal rights to control any successor owner. But refusal rights are only helpful when practicable to
exercise. So the potential of a successor, non-government, owner, must be taken into account.

In our experience, these reciprocal joint operating agreements can be drafted, but can get quite detailed. Unlike a simple
sale or transfer of property where the parties go their own ways after closing, what you would have here is a long term
business/ operational relationship.

5) Is it true that if we sold the building to someone who received historic tax credits that we could not lease the building
back from them for 7 years? Answer: Yes. In a "sale leaseback” transaction, a tax exempt user causes a per se
disqualification for historic tax credits. The legal disqualification period is 5 years, and it is 7 years to be "safe.” To answer
this question, | spoke with my colleague, Chris McLoon. Chris is a tax attorney and a considerable part of his practice
deals with historic and other tax credit financing of developments.

6) Given this line of questions, | would appreciate any other insight you might have to help think about this situation.

Answer: Here are some additional concerns to consider:

It looks to me like the preservation of the existing building means substantial re-design of the new school. For
example, the existing building lies where the architect has placed the new bus drop off area, new building main entrance,
and new parking area. If these must be moved, depending on how much of the old school is preserved, a new bus drop
off area as well as parking might further cut into available playfields. You also might lose the current proposed segregation
of bus and car traffic. Simply put, you need to explore the design impacts.

If it is important to hold the next referendum on the November statewide voting date, the architect must determine
whether sufficient time exists for the architect to determine the additional project costs for that referendum question,
remembering that warrants need to be signed in late September or very early October for a November referendum.
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In any case, redesign work could delay the project, and extend the completion time. It looks like a minimum 5 months
delay just to get to a November referendum on a revised project and revised cost. For the revised project, the subsequent
design work (most of the design work occurs after the referendum) and the subsequent construction work might also take
longer

A revised project could add to the total project cost

The delay necessary for another referendum and any other necessary extension of completion time could add to the
project cost

The issuance of bonds for project funding would be delayed, which would increase the financing costs (the bond
payments) if interest rates continue to go up over that time period

Until the existing building has a new owner, the district would have increased operating costs to maintain the existing
structure along with the new school.

Finally, and | think this is very significant, my experience with school construction suggests that over the long term,
there could well be a need for additional real estate for school purposes. These needs include, most obviously, growth in
student numbers. But there have also been changes in the past affecting programming needs (such as technology rooms
and special education rooms); as well as co-curricular needs (such as new sports and Title IX impacts on playing field
needs). Assuming our societal expectations for schools continues to evolve, there are likely to be new demands for
additional space. The board should consider this when considering having to give up and/or share some of its real estate
with a third party.
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